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Appeal Decision 
Site visit made on 13 February 2018 

by Mike Robins  MSc BSc(Hons) MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: 1st March 2018 

 

Appeal Ref: APP/W1145/Q/17/3176794 
Mantre, road from Sunnybank to Ley Park, Yarnscombe EX31 3LP 

 The appeal is made under Section 106B of the Town and Country Planning Act 1990 

against a refusal to discharge a planning obligation. 

 The appeal is made by Mr Trevor Avery against the decision of Torridge District Council. 

 The development to which the planning obligation relates is a dwelling and car parking 

space on land at Cobbler’s Cottage, Yarnscombe. 

 The planning obligation, dated 28 February 2005, was made between Torridge District 

Council and Graham Steven James and Lyn Margaret James. 

 The application Ref 1/1133/2016/SEC106, dated 11 November 2016, was refused by 

notice dated 11 April 2017. 

 The application sought to have the planning obligation discharged. 
 

Decision 

1. The appeal is dismissed. 

Main Issue 

2. Whether or not the obligation continues to serve a useful purpose and should be 

discharged. 

Reasons 

3. Planning permission was originally granted for Mantre in 2005 with an 

accompanying planning obligation made under s106 of the Town and Country 
Planning Act 1990.  This restricted occupation to those registered as in Housing 

Need and who met local needs requirements, specifically: 

(a) a minimum continuous residence by an applicant of 5 years in the Parish of at least 

one adult in the Household immediately prior to the identification of need; or 

(b) residence by at least one member of the Household in the Parish for a minimum 

continuous period of five years within the ten years preceding the identification of need; 

or 

(c) where one or both parents or guardians of at least one adult in the Household have 

resided in the Parish for a minimum period of ten years prior to the identification of 

need; or 

(d) where of at least one adult in the Household has had continuous employment in the 

Parish for the past five years prior to the identification of need; or 

(e) a key worker under a scheme approved by the Council; or 

(f) a person to whom a Mortgagee sells a dwelling under Clause [9.4], shall be deemed 

to have a Local Requirement. 

4. The appellant purchased the property in 2008 and these restrictions were bound 
to successors in title and remain relevant to the appeal property.  Three grounds 
are set out in the appeal statement.  These can be summarised as: that 

insufficient consideration was given by the Council to the rural needs of 

https://www.gov.uk/planning-inspectorate


Appeal Decision APP/W1145/Q/17/3176794 
 

 
https://www.gov.uk/planning-inspectorate                          2 

Yarnscombe, which, when considering their later decisions that did not seek 

such local needs restrictions, indicate that the need no longer exists; that the 
Council were inconsistent in their approach; and that there is resulting 

disproportionate impact against the appellant from unequal treatment. 

5. The reasons for seeking to discharge the obligation would appear to arise from 
the financial implications of seeking to re-mortgage the property.  

6. At my site visit I was able to observe that the appeal dwelling, set alongside 
Cobbler’s Cottage, has started to assimilate into its plot and I note that the 

2005 decision was made in accordance with the planning policy at that time.  
Yarnscombe is identified as a village for which Policy DVT2 of the Torridge 
District Local Plan 1997-2011 (the Local Plan) notes that development will be 

limited to that which seeks to address local social or economic needs.  However, 
the appellant points to four subsequent decisions where it is stated that such 

local needs restrictions were not required1. 

7. I do not have full details on these schemes, and consequently cannot comment 
in any detail on the position as regards the decision from 2005.  However, those 

decisions from 2013 onwards would have had to be considered under both the 
time expired Local Plan and its saved policies, and the National Planning Policy 

Framework (the Framework).  This introduced a presumption in favour of 
sustainable development where a Council was unable to demonstrate a five year 
housing land supply, as is the case here.  In such cases, relevant policies for the 

supply of housing should be considered out of date and any adverse effects of a 
development must be shown to significantly and demonstrably outweigh the 

benefits of housing.  Furthermore, from November 2014, a Written Ministerial 
Statement2 (WMS) set out a threshold below which affordable housing should 
not be sought, such that developments of up to five, or 10 houses depending on 

the location, should not fall to be considered for such contributions. 

8. While I note the appellant’s reference to one of these decisions involving a s106 

requirement that was lifted, I have no detail on this, although I note a reference 
to the removal of a condition.  Obligations are not addressed through conditions, 
so I cannot draw any conclusion from this reference.  Accordingly, while the 

development plan has remained consistent, and I am conscious that the 
emerging North Devon and Torridge Local Plan has not yet been adopted, 

planning circumstances have nonetheless changed.  I have insufficient evidence 
to conclude that the Council have been inconsistent in their decision making, or 
that their subsequent decisions, responding also to the Framework and the 

WMS, necessarily demonstrate that affordable housing for those in local housing 
need is no longer required. 

9. When considering the question of whether the obligation continues to serve a 
useful purpose, the financial implications on the appellant, which I recognise 

may be a very significant personal issue, cannot be definitive in assessing that 
purpose.  The Council have provided evidence from their 2016 Housing and 
Economic Needs Assessment that there are currently 478 households in housing 

need with 274 households falling into housing need each year up until 2031.  
They set out that the supply of affordable housing availabile through re-lets and 

new provision is only about 120 units per year.  A need for housing generally, 
and affordable housing in particular, remains in this District. 

                                       
1 1/1576//FUL, 1/0923/2013/FUL, 1/1078/2015/FUL and 1/0647/2017/FUL 
2 Written Statement to Parliament - Small-scale developers, 28 November 2014 

https://www.gov.uk/planning-inspectorate


Appeal Decision APP/W1145/Q/17/3176794 
 

 
https://www.gov.uk/planning-inspectorate                          3 

10. This district-wide need would suggest that the loss of existing housing retained 

for those in local housing need would be harmful.  In the absence of specific 
information available for Yarnscombe, I cannot therefore conclude that the 

obligation no longer serves a useful purpose and should be retained.  

11. I note the appellant considers that the actions of the Council have compromised 
his human rights, although specific articles under the European Convention on 

Human Rights were not set out.  While I acknowledge the appellant perceives 
there would be financial detriment, on the evidence before me I cannot identify 

that the Council have been inconsistent or treated this case unequally.  The 
appellant would have been fully aware of the obligation when he purchased the 
property, and this decision will not materially alter those circumstances.  The 

achievement of a stock of houses available and affordable for local residents is 
an acknowledged issue in the District.  The legitimate aim in maintaining that 

stock cannot be achieved by means which would be less interfering with the 
appellant’s rights.  I find this approach is therefore proportionate and necessary 
in the circumstances and would not result in violation of the appellant’s rights 

under either Article 1 or Article 8, both of which are qualified rights, whereby 
interference may be justified in the public interest. 

12. Accordingly, for the reasons given above and having regard to all other matters 
raised, I conclude that the appeal should be dismissed. 

 

Mike Robins 

INSPECTOR 
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